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Production 
Production burden shifts, if other side does not enter evidence, directed verdict (only in civil cases)
A. Generally 

1. Problem of how do you deflect error? 

i. There is no such thing as an absolutely certain event 

ii. Error deflection lets us choose how sure we want to be evidence 

2. Three main questions: 

i. Who has the obligation to prove a fact? 

ii. How sure do we want to be in that fact before taking action? This is level of certainty. 
iii. Who does the fact finding? 

3. Legal cases are based on a basic syllogism. 

i. There is major premise (the rule of law) and a minor premise (set of facts). The conclusion flows inevitably from the combination of the major premise with the minor premise. 

1. Ex: Florida disenfranchisement hypo. Major premise (felon disenfranchisement is okay unless intentional for discrimination); Minor premise (facts about intentionality)

2. Conclusions are often based on the minor premise – the facts.   

ii. This model breaks down in two places: 

1. Rule of law is hardly ever certain so major premise is debatable. 

2. Facts are often up for grabs. Always uncertain.  

iii. We must come up with a model for determining facts to lock in that uncertainty and develop our minor premise. 
4. Burden of proof model 

i. X is a fact. There is range of probability from 0-100% that X exists. 

ii. Who should have the burden of putting X into play?  

iii. Burden of production – point B 

1. Amount of evidence parties have to put in to keep trial going. 

2. Judge says enough of a dispute to go to jury/fact-finder 

3. This point can move depending on whether it is a civil case or a criminal case. Will depend on the burden of persuasion. 
4. Burden of production is higher in criminal cases. 

5. Tendency is to place the burden on the party who has peculiar knowledge or control over the evidence

iv. Burden of persuasion 

1. Degree of certainty about evidence that fact-finder must use. 
2. Preponderance = 51%

3. Clear and convincing = 75% or so

4. Beyond Reasonable Doubt = 95%, close to certain 

v. Point C is when party puts in so much evidence that the production burden must shift.  

1. If other side does not put in evidence, plaintiff gets a directed verdict. 
2. This can only happen in civil cases b/c of 6A right to jury trial. 

3. In criminal cases there can be directed verdicts of innocence (govt fails to meet production burden) but no directed verdicts of guilt. 

vi. Area b/t B & C 

1. This is where jury decides b/c facts are in dispute. 

2. Area where a reasonable person could decide a fact exists or not. 
3. Judgments in this area can only be overturned if clearly irrational. 

4. Between A&B or C&D, a reasonable person could give only one answer because evidence is either so weak or so strong. These are judgments as a matter of law and are reviewed de novo. 

vii. Policy arguments help us decide who should have these burdens. 
B. In re Winship (SC 1970)
1. Juvenile case. Child stole money. If committed by an adult would be criminal but it is civil because of the age of the actor. 

2. No jury trial. 6A argument, there is less stigma attached from conviction so we can let a judge decide. 

3. The Constitution does not have an answer to how sure we want to be, who we want to bear the burden of a losing (govt, defendant, etc.)  

4. For years courts decided burden of persuasion by differentiating between administrative, civil and criminal cases. 
i. Administrative = preponderance 

ii. Civil w/ serious consequences = clear and convincing

iii. Criminal = BRD 

5. Juvenile proceedings present a difficulty for this model. There is a stigma attached and a deprivation of liberty but it is theoretically non-punitive in nature (genuine effort to help kids and give them educational and social services)
6. Juvenile proceedings are labeled civil proceedings 

7. Court imposes persuasion burden of BRD. 

8. The burden of persuasion does not depend on the label given to the proceeding but on the consequences attached. 

9. Winship stands for proposition that every element of a criminal offense must be proved BRD. 

10. 3 questions to ask about a fact to determine if it is a Winship fact: 

i. Does it affect the level of moral culpability?

ii. Does it affect the level of sentencing/penalty? 

iii. Has it historically been considered such a fact in our system? 

C. Why do we insist on guilt BRD? 

1. Dramatic expression of cultural distrust of the state and trust of the individual. 

2. We assume that individuals will generally act good and if given an opportunity, the state will act badly. 

3. Due process concerns are based on two questions: 

i. How likely is chance of a mistake? 

ii. How badly will we feel as a society about a false positive?  

4. Must balance social cost of letting a guilty person go free (recidivism) against cultural belief in innocence. 
5. Although we have this strong commitment we are also always trying to take it back. 

6. Deciding what will be elements of a crime shows commitment to BRD. 

7. Issues of jury size and unanimity also show commitment to BRD.  

D. Lego v. Twomey (SC 1972)
1. Lego sought to have confession suppressed prior to trial. Judge held separate trial on whether confession was voluntary. 

2. What burden of persuasion should govern intermediate decisions during a trial? Like whether a confession should be admitted, whether there was PC, etc. 

3. SC holds that all intermediate decisions are governed by preponderance. States can adopt a higher standard if they want. 
4. Otherwise would be next to impossible to administer legal system.  

5. Brennan dissent: should be BRD for confessions. 

6. In NY, if a D challenges legality of search and seizure, D has burden of proof on illegality. Judge Fuld dissents, thinks this is unfair and will allow admission of evidence that was not legally obtained. 

E. Mullaney v. Wilbur (SC 1975)
1. D kills victim in hotel room. He claims it was in response to a homosexual advance. The facts are not in dispute, only his culpability and whether he can rely on “hot blooded” response to mitigate the crime. Maine has two categories of homicide, murder and manslaughter. The crucial question is mental state. 
2. Levels of culpability/subjective behavior of D:

i. Purpose – malice aforethought. Actions planned beforehand. 

ii. Intent – you intend the consequences 

iii. Recklessness 

iv. Negligence 

v. Strict Liability  

3. Who should prove mental state? Can we infer purpose from intent? 

4. Maine has rule that whenever there is an intentional killing, you can infer purpose (malice aforethought). If prosecution shows intent, D has to disprove purpose. 
5. Purpose is an element of the offense – it is Winship fact. Must be proved by prosecution BRD. 

6. A finding of purpose increases stigma and punishment. 
7. Powell says this is the kind of fact where we don’t allow deflection of error. 

8. Consequences of Mullaney – Govt thought SC made it so govt has to disprove all affirmative defenses. Reluctance to incorporate any mitigating factors b/c they would have to be proved by the state. 

F. Patterson v. New York (SC 1977) 
1. Statute allowed for affirmative defense of extreme emotional distress. Should state have to disprove EED? 

2. Court distinguishes Mullaney and creates another model for determining whether something is a Winship fact.  

3. Main difference is that NY did not make purpose an element of the crime. Maine had made malice aforethought an explicit element. 
4. In NY, homicide was just one category. Prosecution had to prove all elements of homicide BRD and then D could come and try to mitigate.

5. Mitigating factors do not have to do w/ crime but are relevant to level of culpability we assign to D. 

6. White majority decides that state can shift burden of persuasion on mitigating factors that do no deal with crime but degree of punishment. 

7. Powell objects based on Mullaney.  EED is a factor that affects stigma and punishment and it has traditionally been an important factor. 

8. Aftermath of Patterson 

i. Some claimed difference b/t Mullaney and Patterson was just semantics 

ii. Powell approach vs. White approach 

1. Powell takes a function approach
a. Is functional effect is to increase stigma and sentence? 

b. Has factor historically been viewed as doing those too things? 

i. Powell wants to look at history as well, to lock in legal culture and not prevent legislatures from coming up with new mitigating factors. 

c. If so, cannot shift burden or use anything less than BRD. 

2. White takes a more formal, definitional approach. 

a. What is the definition of the crime? 

b. All collateral/mitigating elements can be shifted. 

iii. One way to reconcile Patterson and Mullaney is to think about whether the fact can coexist with the crime or whether it collides with it. 

1. Collateral defense vs. Collision defense  

2. Collision defenses – must be disproved by the state 

a. These cancel out an element of the crime or the entire crime itself. They cannot coexist w/ crime. 

b. Ex: an alibi
3. Collateral defenses – must be proved by D. 

a. These can coexist w/ the crime – are sufficiently separate from the elements of the crime. 

b. Ex: EED, poverty, recidivism 
c. These facts are also usually more w/i D’s knowledge 

d. It is important for D to bear burden of these facts b/c otherwise the state would not create mitigating factors.  
iv. Another way to reconcile is to realize that Mullaney created a presumption while Patterson didn’t. In Mullaney, Maine created a presumption in a criminal case. Under Ulster County v. Allen, you can’t do this. So perhaps the difference is not so extreme. 

G. Martin v. Ohio (SC 1987) 
1. Battered wife tries to get rid of husband’s gun. He confronts her, she gets scared and shoots him, killing him. She claims she acted in self defense. 

2. Is self defense a collateral defense or a collision defense? 

3. White majority follows definitional approach. Looks at definition of crime and definition of self defense and decides they are different. 

4. Holds no problem with shifting burden to D for exculpatory defenses. Self defense is sufficiently extraneous to the crime. 
5. Powell dissents. Does not think self defense can coexist with crime – like an alibi. 

i. Very concerned that this sends message we could be 50/50 about whether someone acted in self defense and we would still punish. 

ii. Doesn’t trust jury to make this kind of decision if it gets instructions on different elements, like the crime itself and then self defense.  

6. This leads to problems with Sentencing Guidelines. Sentencing facts are thought to be different from conviction facts under White’s approach. But this falls apart. 

H. Is insanity a collateral defense or a collision defense? 
1. Insanity means that mental condition of D makes it inappropriate to impose criminal culpability so it seems to be a collateral defense but there are two ways to argue it: 

i. Should be a collateral defense

1. We should be able to presume that most people are sane 

2. Proving a negative is extremely hard – too big a burden for state to prove sanity. 

3. If a D wants to claim he is insane, he should have burden 
ii. Really a collision defense 

1. Mens rea is element of every crime 

2. Insanity goes directly to mens rea. 

3. Quintessential Winship fact so prosecution must prove sanity. 

4. This was actually rule in federal courts until Hinkley case (guy who shot Regan). Demonstrated how hard it is to prove sanity BRD. 

2. Jurisdictions have taken many different views. 
i. Oregon – requires D to prove insanity BRD (clear collateral state) 
ii. New York – requires govt to prove sanity BRD (total opposite – collision state)

iii. Federal govt – production burden for sanity is on govt but persuasion is only preponderance. After D puts in any evidence towards insanity, govt must prove sanity BRD (?)
3. If D has even just production burden there is potential for a de facto directed verdict on insanity issue. Production burden will depend on who has persuasion burden. In NY, D just has to put in enough evidence to make sanity an issue. In Oregon, D must put in enough evidence so that there is no doubt to insanity. 
4. This is one argument for making persuasion burden for insanity only a preponderance. It makes the production burden for D higher and persuasion burden for govt somewhat easier. 

I. Sentencing Guidelines Cases 
1. Apprendi v. New Jersey (SC 2000)
i. Apprendi fired gun into African American home. Question was whether this was motivated by bias against blacks. Apprendi pled guilty and during sentencing trial judge held hearing on hate crime issue b/c it increased sentence significantly. Judge found motivated by bias by a preponderance 
ii. Question of whether his motivation has to be proved BRD. Is motive just a sentencing factor? 
iii. SC, per Stevens, holds that this is not okay. Judge sentenced Apprendi beyond the maximum for the crime with which he was charged. 
1. Based on Jones v. United States that held “any fact (other than prior conviction) that increases the maximum penalty for a crime must be charged in an indictment, submitted to a jury, and proven beyond reasonable doubt.”  
2. This factor imposed a sentence that exceeded maximum for crime he pled guilty to. 
3. Judge cannot use sentencing factors to increase sentence beyond what was found by jury. 

4. Distinguishes case where recidivism is used. That is obviously proven BRD, the fact of prior conviction is there. Also doesn’t relate to current offense. (no collision)

5. Also says dissent fails to recognize distinction b/t aggravating factors and mitigating factors. 

iv. Split 5-4. Dissenters argue that this is just formalism – Legislatures will respond by increasing sentences for all crimes. 

2. Blakely v. Washington (SC 2004)
i. Blakely kidnaps his estranged wife. Kidnapping carries sentence max of 53 months. Kidnapping w/ cruelty, i.e. putting someone in fear of life or bodily harm, carries max sentence of up to 90 months. 
ii. Blakely is convicted of kidnapping. Judge holds separate hearing on cruelty element, finds cruelty and increases sentence. 

iii. Scalia holds this violates 6A and Apprendi b/c the aggravating factor kicked sentence above maximum and was not found by a jury. 
iv. Scalia disagrees w/ Breyer that adding elements hurts Ds b/c each new element that a prosecutor has to charge is an element D can contest and trial and make prosecution prove BRD. 

v. Breyer dissents: 
1. Thinks we should look at 3 considerations: consequences, history and institutional reliance.  These caution against making all sentencing factors elements of the crime. 

2. Thinks Apprendi undermines alternatives to adversarial fact finding and that it is unfair to Ds b/c it will lead to more plea bargains (states will increase elements a crime and that will give prosecutors more elements to bargain with). 

vi. This case dealt with constitutionality of STATE sentencing guidelines. 

3. Booker v. United States  (SC 2005)
i. Case dealing w/ Federal Sentencing Guidelines. Jury found that Booker had a certain quantity of drugs on him. Under guidelines, base sentencing level for that quantity had sentence of up to 21 years. Prosecution argued aggravating factors to judge who found them by a preponderance and gave sentence of 30 years instead. 

ii. Opinion delivered in part by Stevens and in part by Breyer 

iii. Stevens opinion 

1. Guidelines are mandatory so their use implicated 6A. 

2. Federal guidelines are same as ones considered in Blakely 

3. Judge could only impose sentence for crime found by jury  

4. This is both a 6A guarantee and a due process/Winship guarrantee

iv. Breyer opinion 

1. Severs the part of the Guidelines that make them mandatory 

2. Unconstitutional for Guidelines to be mandatory but if you sever that, the rest of the Guidelines, as recommendations, are okay.  

v. Slight confusion b/c Stevens rejects guidelines if they are mandatory and Breyer upholds them only if they are advisory/precatory 
vi. Guidelines are now just advisory 

vii. Two questions left open by Booker: 

1. Could the legislature just set maximums higher and higher and then just allow departure downwards? 

2. What about mandatory minimums?  

J. In civil cases there is no constitutional limitation on where you put the burden of proof, can be preponderance, clear and convincing, etc. 
K. United States v. Taylor (2nd Cir 1972) 

1. Production burden is a function of the persuasion burden. 

2. Even though production burden comes first, it is determined by how high you set the persuasion burden. 

3. If you fail to meet production burden, you will suffer directed verdict.  

Presumptions/Permissible Inferences 

A. Generally 

1. How do we prove certain facts inside the burden of proof model? 

2. Some facts are very hard to prove so we use presumptions. 
3. Presumptions are artificial links between the basic fact and the presumed fact.  
i. They affect burdens of proof and persuasion. 

ii. The basic fact must still be proved within the burden of proof model. 
iii. Presumptions generally shift the burden of producing evidence as to the presumed fact from the proponent to his opponent.  
iv. Used whenever there is a particular difficulty in finding a fact or when govt wants to cheat the burden of  proof model w/o shifting burdens. 

v. Should always ask why we are using a presumption in a certain case. 

4. Three basic links: 
i. Irrebuttable presumptions 

1. If you prove the basic fact, the presumed fact is taken as true no matter how strong contrary evidence might be. 
2. This is really a legal fiction, just a rule of substantive law 

3. Not really an evidentiary inference b/c not necessarily based on any probative link but more of a policy choice 
ii. Basic presumptions 

1. If you prove the basic fact, you must assume the presumed fact in the absence of evidence to the contrary. 
2. An unrebutted presumption moves you to point C on the model. 

3. This makes party come forward w/ contrary evidence or you get a directed verdict. 

4. Cannot exist in criminal cases b/c would violate 6A. 
iii. Permissible inferences  

1. If jury finds the basic fact, it may find presumed fact if it wishes but does not have to. 

2. This satisfies the burden of production but does not shift it. 

3. Surefire ticket to the jury but nothing after that. 

4. Interesting for criminal cases b/c does not shift burden to D but significantly helps prosecution meet their burden. 

5. What does it take to burst a presumption? 
i. This will depend on the type of presumption being used 

1. Probative presumption 

a. Real world linkage b/t basic fact and presumed fact 

b. Common sense/probabilities allow us to presume 

c. These are designed to save time so Ps don’t have to prove the obvious 

d. If burst, you are often left w/ permissible inference. 

2. Policy presumption
a. No real world linkage

b. We want to help certain Ps so we create presumption  

c. If burst, this will completely disappear. 

ii. If a presumption gets burst, you should always argue to judge/jury that there is still a permissible inference b/c of probative link. 

6. Different kinds of presumptions based on amount of evidence needed to rebut. 
i. Thayer 

1. Shifts the burden of production but NOT the burden of persuasion 

2. True Thayer can be popped by any evidence, must only be rebutted by a scintilla of evidence. 

3. Other side only has to come forward w/ some evidence, doesn’t necessarily even need to be believable. 
4. If popped, presumption completely disappears. P cannot rely on presumption and w/o further evidence, D could get directed verdict. This is problematic b/c it removes even the probative value of the basic fact if the presumption is considered a policy one. 
5. This is federal rule for presumptions. All presumptions are assumed to be Thayer unless legislatures says otherwise. 
ii. Thayer +

1. To pop this presumption judge must determine that evidence to the contrary is substantial. 

2. Cannot rebut w/ scintilla but need significant evidence. 

3. Substantial evidence is rarely defined though. Few states use this. 

4. This is NY rule for presumptions. 

iii. Hinds
1. Maine rule on balancing presumptions. Presumption is rebutted only if contrary evidence makes it 50/50 that the fact exists. 
2. Few states follow this rule.
iv. Morgan
1. Shifts the burden of production AND the burden of persuasion. 
2. Presumed fact must be found unless D can prove it does not exist.
3. Close to a guaranteed trip to jury but not quite.  

4. BN thinks this is closer to what presumptions are supposed to do. 

v. Morgan + 

1. Purpose of presumption is so strong that it must go to jury. 

2. Judge cannot decide it has been popped, only jury can decide. Can never have a direct a verdict for D.  

3. This is mostly theoretical – in BN’s head. 
B. Hinds v. John Hancock (Maine SC 1959)
1. Double indemnity case where the question is whether death was suicide or accidental. If it is suicide, no indemnity. Widow claims gun accidentally went off but insurance co. says it is suicide. Evidence of suicide was substantial. 
2. There is a general presumption against suicide. Sane men do not normally wish to kill themselves. 
3. In order to rebut the presumption, insurance co. must come forward w/ enough evidence that jury could say there is at least a 50/50 chance that presumed fact does or does not exist. 
4. This is called a balancing presumption – balancing weight of D’s evidence.
5. Allows factfinder to make decisions about veracity, memory and weight to give testimony. 

6. Gives presumption maximum force w/o shifting burden of persuasion.  

7. Court weighed the evidence and found that presumption of accidental death had been rebutted. P did not put in any other evidence beyond this presumption so had do direct verdict for D insurance company. 

C. United States v. Jessup (1st Cir 1985)
1. Bail Reform Act allows judges to deny bail if D is considered a flight risk or a danger to the community. Congress created a rebuttable presumption of flight risk for certain crimes, in this case a serious drug offense. 

2. Breyer doesn’t think Congress intended for this to be a traditional Thayer presumption that completely disappears if burst. 

3. The presumption was based on evidence of an actual probative link. 
4. Breyer creates a permissible inference. If the presumption is rebutted, the judge can still use permissible inference since there is a probative link. Judge can consider the fact that there is higher flight risk in these crimes but also look at individual facts w/r to this D.  
D. O’Dea v. Amodeo (Conn. SC 1934)
1. Problem of car insurance for families. Insurance companies argue they are only insuring the father and son must have permission. Who should prove permission?
2. Legislature passed statute that if you insure a family car, there is a presumption that all family members had permission. Doesn’t want to make Ps prove permission every time. 

3. This discusses cautionary tale with Thayer presumptions. If it gets popped, P is left w/ nothing. Would probably have been better off w/ a permissible inference. 

4. Court decides that intent of legislature here was not to let it burst so easily since it would then totally disappear. Contrary evidence must be believable. 

E. Texas Dept of Community Affairs v. Burdine (SC 1981) 
1. Title VII case about prima facie case for discriminatory intent. Discriminatory intent is impossible for Ps to prove directly since it is w/i mind of D. 
2. In McDonnell Douglas, SC creates presumption. If P proves the four prima facie elements, there is presumption of discrimination: 

i. Qualified for job 

ii. Member of discriminated class 

iii. Denied job 

iv. Job remained open or when to someone less qualified. 

3. Questions is what weight should this prima facie case be given? How much evidence does D have to come back with?
i. Three things that prima facie could mean: 

1. Satisfies production burden but not persuasion 

2. Creates Thayer presumption. D can pop it but if D remains silent then P will win. 

3. Creates Morgan presumption and shifts burden to D to prove by preponderance nondiscriminatory reasons.   
4. Judge made presumptions are presumed to be Thayer presumptions. 
5. Court decides that prima facie case forces D to come forward w/ legitimate, nondiscriminatory reason but D does not have to persuade trier that he was actually motivated by that legitimate reason. 

6. P then has burden of proving that was not true reason. Burden of persuasion always remains with P. 

7. Critics thought this removed purpose of McDonnell Douglas but it still makes D come forward w/ something – can no longer remain silent and win. 

F. County Court of Ulster v. Allen (SC 1979)
1. Criminal statute creates presumption that weapons found in a car are presumed to be the possession of all occupants. 
2. But you can’t have presumptions in criminal cases. Morgan presumptions would impermissibly shift burden of persuasion but even Thayer presumptions would leave possibility of directed verdict against D. 
3. 2nd Cir strikes down statute on its face for this reason. 
4. SC saves the statute by saying it just creates a permissible inference. Simply satisfies production burden. 

5. Should also look at whether the permissive inference is a good one or a bad one based on the probative link. Cannot have a policy inference, must be probative in a criminal case. 
6. Dissent disagrees about strength of probative link so thinks even the permissive inference is unconstitutional. 

7. Both opinions cite Leary v. United States (SC 1969) 

i. Prof get arrested for importing illegal substances when returning from Mexico w/ marijuana. Can there be an inference that the pot is Mexican and not American? He could have gone there w/ it. 
ii. Court found presumption of knowledge of importation from mere possession unconstitutional. 

iii. Inferences must reflect generally accepted connections b/t events. Must be rationally related. 

iv. 70% of marijuana is homegrown. 
G. Francis v. Franklin (SC 1985) 
1. D was escaped convict who attempted to enter victim’s house. Victim slammed door in his face and gun went off. Question is whether D intended to pull the trigger or whether it was involuntary scared reaction. 
2. D challenged the jury instructions which read, “the acts of a person of sound mind and discretion are presumed to be the product of the person’s will, but the presumption may be rebutted. A person of sound mind an discretion is presumed to intend the natural and probable consequences of his acts, but the presumption may be rebutted.” 
3. Majority held that these instructions could confuse jury and make them think that burden of persuasion had shifted to D. 
4. Then decided that later part of instructions did not cure it and instructions were reversible error. 

5. Powell dissent: thinks harmless error b/c rest of instructions about BRD cured the defect and any possible confusion about burden shifting. 

6. Rehnquist dissent: thinks jury was sophisticated enough not to get confused. 

H. Rose v. Clark (SC 1986)
1. Question in this case was D’s state of mind since he argued insanity. Malice required at least intent to harm another. 

2. Jury instructions said that all homicides are presumed to be malicious but presumption can be rebutted by direct or circumstantial evidence, offered by D
 or existing in evidence offered by the State. 
3. 6th Cir looked at whether this was harmless error – “whether the evidence is so dispositive of intent that a reviewing court can say BRD that the jury would have found it unnecessary to rely on the presumption.” Said that error is never harmless when D contests intent. 
4. SC reverses and finds that a jury instruction like this can sometimes be harmless. 

5. This is the furthest the Court has gone in finding harmless error. 

I. Huge problem w/ presumptions and inferences is instructions to jury. Very hard to craft instructions that get at exactly how much weight to give them. 
II. Hearsay 
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A. Generally 

1. When we perceive something in reality and try to communicate that, there are four types of communication failures that can happen.  

i. Sensory input problems: 

1. Perception – we may not perceive something exactly as it is in reality  

2. Memory – we may have a failure of memory about what we perceived. 

ii. Sensory output problems: 

1. Veracity – might not be telling the truth 

2. Ambiguity – might not be clear in relating what you perceived.  

2. Cross examination is the best way to test the input & output problems. 
3. Hearsay is when we only have half of the diagram. All of the input and output problems are doubled. 
i. The declarant, who actually perceives the event is not in court. 

ii. He describes something to witness. All the communication problems could be part of this description. 

iii. Witness is then in court communicating what declarant saw. Declarant’s output leg has become witness’s input leg. Witness’s communication has all the same problems again. 

iv. The declarant cannot be cross examined, only the witness.  

4. There are some situations where we don’t worry about communication problems b/c reality is not important, only what was perceived and communicated matters. 

5. For hearsay you must ask and answer five questions: 

i. Who is the proponent? (who is offering evidence, P or D?)
ii. Who/what is the witness? 

iii. Who is the declarant? 

iv. What is the stmt? 

v. For what purpose is the stmt being offered? The truth?  

6. HYPO: Based on Safeway Stores v. Combs. P slips on ketchup in grocery store. Manager’s wife gets on stand and says she heard her husband say, “please don’t step in the ketchup” right before P fell. This would set up a contributory negligence defense. 
i. Answer the 5 questions: 
1. Proponent is D

2. Witness is wife 

3. Declarant is manager 

4. Stmt is “please don’t step in the ketchup” 

5. Purpose – whether he said it or not, NOT whether there actually was ketchup there or not.  

ii. We don’t care about the truth of the matter. 

iii. We don’t have to take a trip through the mind of the declarant here. Witness is the key participant. 
iv. When that is the case, when we don’t care about truth, not hearsay. 

7. Three core categories nonhearsay stmts: 
i. Verbal impact statements 

1. Stmt is made to someone who perceives it. That perception causes them to react in a way and changes or creates a legal relationship. 

2. Ex: warning, threat, etc. 

ii. Stmts w/ independent legal significance 

1. Stmt creates new legal relationship 

2. Ex: libel, slander, verbal transfer of property 
iii. Stmts offered to prove state of mind of declarant 

1. Largest category of nonhearsay 

2. This is analytically different from first two nonhearsay b/c you do have to take a trip through mind of declarant. 

3. Often problematic b/c often belief is irrelevant unless stmt is true. 

B. Leake v. Hagert (ND SC 1970)
1. This is a classic hearsay case. 

2. Driver hits farmer driving plow on road. Law requires farmers to put warning lights on their machinery. P claims there was no light, D claims there was light and P was driving too fast. Insurance adjuster interviews Ds son who says the warning light was out. Son cannot testify. Can insurance adjuster testify as to what son told him? 

3. Five questions:  
i. Proponent is driver of car (P)

ii. Declarant is son 

iii. Witness is insurance adjuster 

iv. Stmt is “light was out” 

v. Purpose is to prove that the light was out.  

4. The purpose is the truth of the stmt. This is classic hearsay. We don’t know whether son actually saw light was out, why he might have told insurance adjuster that, etc. We cannot test the son’s perception, memory, veracity or ambiguity. 

5. It does not matter whether stmt is written or oral, sworn or unsworn, tape recorded, etc. Does not matter if declarant is absent. Cannot use classic hearsay. 

6. The reason affidavits are usually admissible is b/c parties waive hearsay objections or b/c they are only used for a preliminary matter and not trial. 

7. Very stringent rule which is why we carve so many exceptions. 

8. Some ways to try and get around hearsay in this case: 

i. Ask claim adjuster if he thought light was on or not. Stmt could go to his subjective belief. But D will counter that his belief is irrelevant. 

ii. Sue the son to make him a party so his stmt is admissible as a party stmt. 

iii. Use the stmt to impeach testimony of father. Evidence offered to impeach is never hearsay!

iv. If adjuster is there when son makes stmt to father could get stmt in as verbal impact – father was on notice to change light. 

C. Exceptions to hearsay are usually based on idea that either input or output leg or both is incredibly strong so there is little risk of communication problems. 

1. Ex:  Dying-declaration exception. We believe output leg is very strong, person won’t lie when they’re about to meet their maker. 
2. Ex: reflex stmts – there is no time for declarant to come up w/ a lie. 
D. Central of Georgia Railway v. Reeves (Ala. SC 1972)
1. RR employee gets hurt. Goes to doctor who tells him its really bad so he decides to sue RR. P gets on stand and lawyer wants him to tell court what Dr. told him. D objects as hearsay.  

2. Based on 5 questions the stmt is coming in for the truth. P’s counsel tries to get around this by saying it goes to P’s mental condition. All that matters is that the stmt was said to P b/c he then suffered mentally from knowing it. Verbal impact. 
3. Court rejects this argument. Thinks that it would open up hearsay too much. 

4. Other courts think it is okay to give out of court stmt to show its effects on mental attitude of person who hears it.  Creates potential Erie problem. 
5. Another verbal impact example: Kingdon v. Sybrant (p.482)
i. Father disinherits daughter b/c he thinks she illegitimate. Daughter wants to argue that he was delusional. Estate wants to get in rumors of daughter’s illegitimacy. 

ii. Estate could argue that rumors go to father’s belief. 

iii. Not entered for truth of whether she was illegitimate or not. Only entered to show that father could have heard them and believed.  
E. Hickey v. Settlemier (Oregon SC 1993)
1. D goes on 20/20 and makes stmts about P to a reporter on air. D makes 2 of the stmts herself and reporter relates the 3rd. P sues D for libel. 
2. P does not want to admit stmts for the truth – in fact he is contesting truth. The stmts themselves are libelous whether or not they were true. 

3. Stmts are not hearsay b/c the have independent legal significance. 

4. Defamation is ex. of a verbal act w/ independent legal significance 

5. However, there are levels of hearsay here. The videotape is being offered to prove what reporter heard D say. The videotape is “witness” and cannot be crossed so there should be some obligation to validate accuracy of tape. 
F. Banks v. State (MD Ct App 1992)
1. Wife kills husband and claims battered women’s syndrome. She puts on witnesses to the beatings. Prosecution then wants to include stmts made by dead husband to his mother, sister and a police officer saying that he was afraid of his wife. 
2. Prosecution wants to put in stmts both to show that wife killed husband and to show that husband was not aggressor. 
3. Court does not allow stmts in for truth that wife killed him but considers allowing them in to rebut wife’s battered women’s defense. Stmts could be used to discredit that husband was aggressor but not that wife killed him on that night. 

4. However, court feels prejudicial value outweighs probative. 

5. For admissibility must always look at probative value vs. prejudicial value. 

6. Court thinks that jury would be prejudiced and would take stmts about fear to mean that there was something to fear – i.e. she killed him. 

G. Other examples of nonhearsay

1. Verbal parts of acts 

i. Stmts that accompany acts, contemporaneous utterances w/ nonverbal act.

ii. There are not always hearsay, might depend on jurisdiction. 

2. Implied/unintentional stmts 

i. Students in class hear screeching noise outside. Look outside and see accident. Also see people holding up umbrellas. D calls students as witnesses that it was raining. 

ii. Open umbrellas are implied stmts that it is raining 

iii. Courts often allow unintentional stmts as nonhearsay.  

iv. Ex: police raid illegal betting shop but when they enter, evidence flushed. Phone rings and when police answer voice says “put $5 on this horse for me.” Voice did not say, this gambling ring but it is implied. 

v. These are inadmissible under common law rule (English rule) 

vi. But in codified jurisdictions these are admissible b/c not actual stmts, only intentional expressions are stmts. 
3. Examples of state of mind: 

i. Victim recalling room in which she was held. Describes to police officer and then dies/cannot testify. Can police officer testify to description?  

1. You can cross officer on whether stmt was actually made but cannot cross victim about accuracy. 

2. Should argue that she had picture in her mind of the room. 

3. Must match this up w/ room looking exactly like that AND that she could not have gotten knowledge of room in any other way before admitting it.  

ii. This is similar to Kinder case. 

H. United States v. Reyes (2d 1994)

1. Drug conspiracy case. Special Agent testified to what coconspirator said to her and a matchbook w/ D’s # on it. D objected as hearsay. Govt argued it went to state of mind of agent during investigation and why/how she investigated D. 
2. Court holds that govts argument about agent’s state of mind showing background of investigation is technically correct but court should examine purpose of stmts and weigh probative value against prejudicial value. 
3. The greater the likelihood of prejudice, the greater justification needed to introduce the evidence. 
4. Here prejudice outweighed probative value especially since some of the evidence was unnecessary or could be gotten through in court stmts.

I. Wright v. Doe d. Tatum (House of Lords 1838)
1. English case that developed common law rule of hearsay 

2. Rich landowner who controlled big part of Parliament left estate to commoner. His family contests will, claiming he was crazy – lack of testamentary capacity. 
3. Estate wants to put in 3 business letters to show he was not crazy but was conducting normal business. 

4. Question is whether letters are unintentional stmt about declarant’s state of mind. They don’t say he was crazy or not, if they did, clearly hearsay. But are they an implied stmt? 
5. Court holds the letters are hearsay. Inadmissible w/o evidence that they had been acted on by the testator. 

6. English courts/common law do not allow unintentional/implied stmts. 
J. Headley v. Tilghman (2d 1995) 
1. Drug bust. When police are there they get telephone call and voice says “Can I come by? Are you ready?” Is this evidence that there was a drug den there? 
i. Court discusses United States v. Oguns where a similar call was placed and code word “apples” was used for drugs. 

ii. Call was admitted in Oguns b/c not admitted for truth but as circumstantial evidence/implied stmt that place was being used as drug den.  

2. Stmt can come in b/c not hearsay – unintentional implied stmt that is a drug den. 

3. We have to assume that caller did not make the call in order to “get” the D. B/c then it would be in intentional stmt and hearsay. 

4. Some other considerations on implied/unintentional stmts: 

i. What about silence? Can silence be hearsay? 

1. If you intend your silence to say something it is hearsay 

2. If silence is unintentional stmt of something else, maybe comes in 

3. Courts are very unpredictable about use of silence  

ii. Tracking dogs – drugs/bombs/people 

1. This is like hearsay, declarant is dog who cannot testify
2. But like unintentional stmt b/c dogs cannot have intent 

3. Courts won’t let this in unless there is other evidence showing that this particular dog was right most of the time – must validate dog. 

4. Same thing for radar guns, business records, etc. 
K. Kinder v. Commonwealth (Ken. Ct App 1957) 
1. Ds steal property and put it in truck. Cops stop them a little later and property is gone. Cops are taking 5 year-old nephew home and ask him if he knows where the property is. Nephew points to a hill. Cops go there and find property. Kid is incapable of testifying b/c of age. When cops testify, Ds claim hearsay.
2. Lower court holds this is not hearsay b/c it is an action (pointing) and not speech. But this is a ridiculous distinction. 
3. Court here says this goes to state of mind of declarant. He pointed there b/c he believed that it was there, b/c he saw uncles put it there. 

4. Also somewhat of an implied stmt. Not saying my uncle did it but saying “that’s where the property is” which implied his uncle did it. 
L. United States v. Muscato (EDNY 1982) 
1. D lent gun to Gollender who was crazy. Gollender put tape on it indicating safety and firing positions and eventually gave it back to D. Gun was later found and G’s testimony would tie D to the gun. Prosecution wanted to put in stmt from cop about how G had described gun before police showed it to him as the one recovered from D. D objected as hearsay. 
2. Court accepts the evidence. 
3. Two possible theories: 

i. Not hearsay b/c goes to declarant’s state of mind 

1. Stmt by cop was offered to prove declarant had knowledge of gun

2. G described gun and had image in his mind b/c he had seen it  

ii. Exception to hearsay b/c prior stmt by witness  

1. Show testimony is consistent w/ prior stmt 

2. Especially in face of inference from D that it is made up or inaccurate.  

4. Admission of the evidence didn’t turn on whether it was hearsay or an exception but on the reliability of the evidence and ability of trier to proper evaluate the probative force. 
Prior Statements of Witnesses 

A. Generally  

1. There are 3 different hearsay exceptions that often get confused: 

i. Prior consistent or inconsistent stmts of a witness 

ii. Prior admissions by a party  

iii. Prior reported testimony  

2. Prior stmts of a witness can be divided into consistent and inconsistent stmts. They have different rules for admissibility 
3. Different ways prior stmts can be generated: 

i. Informal/formal stmts to civilians/non-law enforcement officers

ii. Informal/formal stmts to cops 

iii. Grand jury testimony 

iv. Preliminary hearings

4. Should we differentiate b/t how stmts were generated in terms of letting them in for the truth? 

i. Federal courts only allow stmts made under oath 

ii. States are split – some let in for truth some don’t. 

B. Prior inconsistent stmts 

1. Rowe v. Farmers Ins. Co. (MO SC 1985) 
i. P brings claim b/c he car burned up. When ins. co. investigates, P’s cousin says he overheard P saying he was going to torch his car to collect insurance. The adjuster makes a note of this stmt and tells co. not to pay. P brings suit. During cousin’s deposition, cousin denies overhearing this. D wants to put the prior stmt. Can they?
ii. Common law argument – stmt is not coming in for truth of whether P torched his car or not, only coming in for credibility of witness. Want to show that witness made inconsistent stmts so he was either lying then or now. Evidence will not be used to satisfy production/persuasion burden just to make jury disbelieve the witness. 
iii. However, under common law rule, you could not impeach your own witness so the insurance co would not be able to impeach cousin here. 
iv. Court here allows stmt to come in to impeach witness. 

v. Also discusses whether stmt should come in for the truth. 

1. Advantages of allowing prior inconsistent stmts to come in for substantial evidence: 

a. Courts can better find “the truth” 

b. Parties will be protected against erratic witnesses who change their stories 

c. Parties will be protected against efforts to influence witnesses 

d. Witnesses will be protected against efforts to influence their testimony 
e. Witnesses are prone to forgetting things 
2. Disadvantages (taken from dissents)

a. Inaccurate repetition of oral stmts made earlier 

b. Misleading stmts when witness did not understand necessity for accurate reporting 

c. Incomplete stmts leading to unintended meanings 

d. Stmts made as a result of suggestion or coercion

e. Only timely cross examination can fix these problems 

vi. When witness is available for cross examination, so can be crossed on prior stmt and current stmt and why they might be different, stmt can come in for the truth. 
2. California v. Green (SC 1970)
i. Cops bust kid for drugs. Kid flips on supplier, makes 3 different stmts. 1) Says D was supplier during interrogation. 2) Says D was supplier during preliminary hearing. 3) Says cannot remember if D was supplier during trial. Prosecution wants to bring in first 2 stmts for actual evidence, not just impeachment. D claims this violates hearsay and confrontation clause. 
ii. CA SC held that stmts could not come in. SC reverses. 

iii. Nothing in Confrontation Clause prevents use of a prior witness stmt when witness is available in court for cross examination. 

iv. Does not matter for confrontation clause purposes how the stmt was made – formal or informal, to official or civilian, etc. or subject to cross. 
v. Importantly, SC says that lapsed memory witness is technically available for cross examination for purposes of Confrontation Clause. 

vi. One bite rule – as long as there was opportunity before for full cross, then confrontation clause is satisfied. 

1. Problem comes in difference b/t preliminary hearings and grand jury testimony 

2. Usually for grand jury there is no cross but it is under oath 

3. Preliminary hearings have cross examination 

vii. Lingering questions: 

1. Whether grand jury testimony can be used when witness is absent. Okay by Fed Rules but unclear by Confrontation clause. 

2. When a witness take the 5th , are they present for confrontation clause purposes? Probably not but why is that any different than a lapsed memory witness? 

3. Summary: 

i. Can always be offered to impeach a witness

ii. In civil cases, to be offered for the truth: 

1. Some states allow it to come in for truth if witness is available so stmt is subject to cross – like CA or Missouri. 
2. Federal courts only allow it if it was made under oath. 

iii. In criminal cases: 
1. Should ask two questions: 

a. Does stmt fall under a hearsay exception? 

b. Does introducing it violate confrontation clause? 

2. Two potential nightmares w/r/t prior stmts:  

a. Prosecution nightmare – witness intimidation 

b. Defense nightmare – cops will fabricate prior stmts. 

3. Different jurisdictions have different rules: 

a. CA allows it to come in for truth – doesn’t care about formality of proceeding. 
b. NY never allows stmts to come in for truth, only impeachment. 
c. Federal courts – only if made during grand jury proceeding. (attempt to balance prosecution and defense nightmares)
C. Prior consistent stmts 

1. Generally there is a rule against the use of prior consistent stmts. They are hearsay but there are two exceptions: 

i. To rebut charge of recent fabrication/motive to lie 

1. Can show witness is not lying – made stmt before motive to lie arose or prove consistency 

2. Must have a temporal check – be made prior to when motive to lie came about. 
3. Does not come in for the truth but to show that it was made before there was any reason to lie it. 

ii. Prior identification of a person 

1. Huge problems w/ in court IDs. Good D attys can discredit these. 

2. So we allow testimony of out-of-court identification 

3. This is change from common law rule. 

2. Only admissible for the truth in order to rebut specified attacks on witness’s in-court testimony 
3. Tome v. United States (SC 1995) 
i. D accused of sexual abuse of daughter. D claims that daughter’s stmts of abuse were made just so mother could get custody. 
ii. SC holds that prior consistent stmts are admissible as long as they were made before the alleged motive to lie came into existence. 

iii. Prior stmts can be used to refute charges of fabrication or influence if made before such a motive existed – temporal requirement. 

iv. This is same as old common law rule. 
v. If temporal requirement is met, stmts can be used for substantive purposes (for the truth) as well. 

4. United States v. Owens (SC 1988) 
i. Prison guard is brutally beaten. Makes an ID of perpetrator while in hospital. During trial, when prison guard is called he has amnesia and cannot remember beating. He remembers IDing D in hospital but does not remember the event itself. 

ii. SC holds that lapsed memory witness does not violate Confrontation Clause. Lapsed memory witnesses are deemed available for purposes of cross examination!
iii. Opportunity for cross is available even when a witness can testify as to his current belief but is unable to recollect reason for that belief or vice versa. It is sufficient that D can bring out issues of bias, lack of care/attentiveness, poor eyesight and supposed bad memory. Let jury decide.  
iv. Lingering problem – suggestive out of court IDs. 
Prior Reported Testimony 

A. Generally  

1. Prior reported testimony is a prior witness stmt that has been subjected to cross examination in a prior, formal proceeding. 
2. This is used ONLY when witnesses are absent or unavailable. 

3. Prior inconsistent stmts are used when then are subject to deferred cross (cross at the subsequent trial). Can only be used when witness is now available for cross. 
4. Prior reported testimony is used when it has been subject to contemporaneous cross (cross at the time it was given). 

5. Interestingly, lapsed memory witnesses are treated as absent for purposes of prior recorded testimony but also treated as available for prior witness stmts. 

6. History of theory for prior recorded testimony: 

i. Did not exist until transcripts started to be kept of trials. 

ii. Appeals were based on transcripts and sometimes witnesses died before appeal could reach court. 
iii. Reluctance to lose testimony that had been fully cross examined.  

7. At common law this exception was very narrow: 
i. Only for civil cases 

ii. Must have same parties and same case (like res judicata)

8. Rule for prior reported testimony has greatly expanded now 

B. Gaines v. Thomas (SC Sup Ct. 1962)
1. Martin is driving a car and collides w/ truck driven by Byars. Gaines is on side of road and gets injured. Martin dies and his estate brings an action against Byars’ company. Byars’ testifies that M caused accident by swerving over the line. Later G brings an action against M. B dies in between. G wants to use B’s testimony at first trial to show that M caused accident. 
2. Old common law rule required same parties (or privity) and same issues. 
3. Here the court expands on this notion 

4. Allows G to use B’s testimony from first trial b/c the testimony is being offered for exactly the same issue as in the first trial and M had a fair and adequate opportunity to cross-examine at the first trial. 

5. Martin’s estate would have argued that interests were not the same: 

i. Martin was P in first case and D here. 

ii. Stakes a different. You might care more if you lose as a P or a D. 

iii. So cross could potentially not be as effective. 

6. These arguments are gone (no distinction b/t P and D). All that matters is whether party had a sufficiently strong motive to cross. 

7. This rationale changes when we move to criminal b/c of Confrontation Clause. 

C. Lloyd v. American Export Lines (3d 1978)
1. Two crew members, Lloyd and Alvarez have violent fight that causes damage. Coast guard brings an action against them. Later, L and A sue Export, who owned the ship and each claimed that Export was negligent in hiring the other. L is eventually dismissed. Export wants to bring in L’s testimony from first trial. 
2. For analysis you should identify the party target: 
i. Who will the testimony be used against? 

ii. Did that party have an opportunity to cross in the first case? 

3. Court holds that Coast Guard’s interest in cross-examining L is sufficiently equivalent to what A’s interest is now. Both were trying to determine culpability. 

4. All that is required is that cross-examination must be made by someone who has an equivalent interest. 
5. BN thinks this case is wrong? Coast Guard rules really don’t allow for cross. 

D. Ohio v. Roberts (SC 1980)
1. Similar facts as to California v. Green. D counsel crossed Anita Isaacs at preliminary hearing and later she could not be found. Her testimony was adverse to D at preliminary hearing. Prosecution sought to enter it as prior testimony. 

2. Court held that testimony was admissible. 

3. D’s counsel had ample opportunity to cross at preliminary hearing and in fact did repeatedly attempt to cross and get Anita to say she was lying. There was significant cross-examination. 

4. No violation of Confrontation Clause when there has been adequate cross at an earlier proceeding. Especially if there are indicia of reliability. 
5. Indicia of reliability: 

i. Firmly rooted hearsay exception; or 

ii. Particularized guarantees of trustworthiness 

6. This used to be most important case before Crawford.  
E. Crawford v. Washington (SC 2004)
1. D stabbed man b/c he had raped his wife. D claimed self-defense, that he thought victim was reaching for something. During interrogation, wife made stmts that seemed to contradict self-defense. She would not testify b/c of marital privilege so State sought to get testimony in as an exception to hearsay. D challenged on Confrontation Clause issues. 
2. Confrontation Clause is mostly concerned with testimonial evidence. 
i. When an accuser makes a formal stmt to govt officers 

ii. Many things qualify – affidavits, prior testimony, ex parte testimony

iii. Especially stmts taken by police officers during interrogation, testimony at a preliminary hearing, before a grand jury, or at a formal trial. 
3. Things that are not testimonial stmts: 

i. Business records, stmts in furtherance of a conspiracy, etc. 

ii. When the hearsay at issue is not testimonial, court will look to other factors of reliability beyond prior cross. 

4. 6A prevents admission of testimonial stmts of an unavailable witness unless D had a prior opportunity for cross-examination. 
5. “Testimonial stmts of witnesses absent from trial have be admitted only where the declarant is unavailable, and only where the D has had a prior opportunity to cross-examine.” 

6. No longer concerned with indicia of reliability or trustworthiness for testimonial evidence. This is b/c cross-examination is considered the constitutionally prescribed method for determining reliability of testimonial evidence. 
7. CC does not limit use of prior reported testimony if witness is present at trial and does not bar admission of stmts used for matters other than the truth. 
8. Rehnquist concurrence: 

i. Fundamentally disagrees w/ testimonial/nontestimonial distinction 

ii. CC does not require excluding all testimonial evidence if not crossed

iii. Exceptions have always been recognized based on reliability – coconspirator stmts, spontaneous declarations, dying declarations, etc. 

iv. Court overrules Ohio v. Roberts when it just could find that this did not have reliability. 
F. United States v. DiNapoli (2d 1993) 
1. Question of whether prosecution had “similar motive” to develop testimony of witnesses at grand jury than at criminal trial where they were unavailable. 
2. Prosecutor’s motive during grand jury proceeding is not similar enough 
3. Lower burden of proof at grand jury proceeding, and sometimes used to investigate and identify other crimes and suspects. 

4. Facts that become important later at trial might only seem peripheral at the grand jury proceeding. 

5. In this case, prosecutor didn’t have motive to prove that witnesses’ assertions at grand jury were false but that is now the issue in the trial. 

G. Summary/Modern rule: Quality of the cross examination in the earlier proceeding must be sufficient to make you comfortable w/ lack of cross in current proceeding. 
Admissions 

A. Definition: 
1. Out-of-court stmt made by a party to the action 

2. Being introduced at trial w/o cross-examination (if had been crossed or will be at this trial it is NOT an admission but a prior stmt or prior reported testimony)

3. Must be contrary party’s trial interest – harmful and against interest! 
i. Does not have to be harmful when made, just harmful at time of trial 

ii. Different from declarations against interest in two ways: 

1. Declarations are usually not against parties

2. Declarations are harmful at time you make them

4. Classic examples: 

i. Criminal confessions 

ii. You tell real estate adjuster that your house is only worth 1 mill but when govt tries to take it by eminent domain, you claim it is 2-3 mill. 

B. Theory behind admissions 
1. Admission are based on notion of self-cross 

i. The party is the declarant. He knows for sure whether he said it or not. He can cross himself on whether he had faulty memory, perception, etc. 
ii. Party can put himself on stand and tell the truth.  

2. Problems w/ notion of self-cross 

i. Puts tremendous pressure on 5A rights. 

ii. Party could be dead 

iii. Party might not have personal knowledge – case of vicarious admissions (when stmts of coconspirators come in against D who has no knowledge of those stmts or events).  

3. Linked to game theory – litigation is a contest. If one side makes a mistake, the other should be able to benefit from it. 

C. Bill v. Farm Bureau Life Ins. Co. (IO SC 1963)
1. Parents are trying to claim insurance for death of son. Insurance co. says its suicide. Son was discovered hanging from rafter in barn. Doctor testified that after finding son he asked P “Is there any doubt in your mind that your son committed suicide” and P shook his head. D wants to bring in this admission. 
2. Go through 5 questions: 
i. Proponent: D, insurance co. 

ii. Declarant: P, Mr. Bill 

iii. Witness: medical examiner 

iv. Stmt: no doubt it was suicide 

v. Purpose: truth  

3. The court lets this in since it is an admission against interest. 

4. Problems w/ this decision: 

i. Father was not really there. He does not have any personal knowledge and does not know better than anyone else whether this was accident or not. 

ii. We don’t know why he shook his head – could have meant he doesn’t know, he can’t believe it’s happening, etc. This is classic reverse engineering through mind of declarant that we normally don’t allow. 

5. The justification for using admission is that P is a party. He can get on stand and explain why he shook his head and exactly what he was thinking/feeling. 

6. Strategy – if you have a party that made an admission, don’t make them a party. In this case Mrs. Bill could have been P and then admission could not come in. 

7. Silence can sometimes be admitted as an adoptive admission. If someone remains silent in face of a damaging stmt, it can sometimes be admitted on theory that a normal reaction would have been to deny a false damaging stmt. 

D. Vicarious Admissions 
1. United States v. McKeon (2d 1984) 
i. D goes through 3 different trials (1st two are mistrials). During 2nd trial, his atty makes opening stmt about expert testimony they will use. At 3rd trial, atty makes different argument. Prosecution wants to bring in opening stmt from 2nd trial as an admission to show consciousness of guilt in changing his argument. 
ii. Stmts made by an atty can be admissible against the party retaining atty. 

iii. Admission by atty during opening stmt is fully admissible during that trial. 

iv. Court holds that opening stmts from prior trials can also be admitted but district court should be careful. Should make sure admission involves assertion of a fact inconsistent w/ assertion at current trial, some participatory role of D must be evident and when preponderance of the evidence favors an innocent explanation, it should be excluded. 
v. Here the opening stmt was properly admitted. 
2. Mahlandt v. Wild Canid Survivial & Research Center (8th 1978) 
i. Mr. Poos was employed by the zoo and research center. He brought a wolf home, Sophie. Sophie was supposedly gentle but was found at on top of Ps son who looked like he had been attacked. Mr. Poos ran home, saw boy and then left note on his boss’s door “Sophie bit a child that came in our backyard.” Also had conversation w/ boss about Sophie biting kid and it was discussed at corp’s board meeting. Later D contested that Sophie attacked child and P wanted to bring in these admissions against D. 
ii. To come in at all, these stmts had to come in as admissions and not prior inconsistent stmts. In federal ct, prior inconsistent stmts must be under oath. Only CA allows them to come in for the truth w/o being sworn. 
iii. Trial court does not allow any of the admissions to come in b/c Mr. Poos does not have personal knowledge of the events. He was not there when Sophie allegedly attacked the child. 

iv. 8th Cir overruled. Allows stmts to be admissible against Mr. Poos and against the research center. 
v. Mr. Poos adopted a belief in the truth of the stmt by sharing it w/ boss. 

vi. He was an employee and acting in scope of employment when he made the stmts so they can be admissions against company. Also look at whether declarant was authorized to speak for party.  

E. Criminal Conspiracy Admissions 

1. Vicarious admissions theory – coconspirators are reciprocal agents of one another. 

2. Considerations for criminal cases: 

i. D1 and D2 both commit a crime. 

ii. D1 makes an admission “we both did it.” 

iii. D2 did not make an admission so D1’s admission cannot come in against him, only against D1. 

iv. You can only use an admission against the party that made it. 

v. However, if there was conspiracy then admission comes in through agency theory of vicarious admissions. 
vi. Stmt must be in furtherance of conspiracy 

vii. Confessions to police are never in furtherance of conspiracy. 

3. Bourjaily v. United States (SC 1987)
i. Greathouse is FBI informant. He talks with Lonardo over phone about drug transaction and Lonardo says he has a “friend” who can distribute it. They go to meet “friend” who turns out to be D and FBI arrests Lonardo and D after drugs are placed in D’s car. 

ii. Prosecution wants to use L’s phone conversation to prove conspiracy and then as an admission against D.  

iii. This is problematic since L takes 5th and won’t testify so there won’t be any cross examination. Notion of self-cross breaks down. 
iv. SC holds that coconspirator stmts can be used in the first place to prove that a conspiracy existed. In this case, the stmts were also corroborated by independent evidence (D/friend showed up when and where L had said). 
v. Also L’s stmts were properly admitted against D once conspiracy was shown. 

vi. NO confrontation clause problem when stmts are of coconspirators b/c it is firmly rooted in a traditional hearsay exception.  

vii. Blackmun dissent: there must be independent evidence of conspiracy beyond the stmts.

viii. Does this case survive Crawford?  

1. Would this be considered testimonial evidence? 
2. It is not to an official (since it is informant)

3. It is made by person actively engaging in events at the time, not description to official later. 

4. Chances are coconspirator exemption for hearsay survives Crawford. 
Declarations Against Interest 

A. Generally 

1. Linked to admissions but can be made by non-parties. 
2. Not based on cross-examination substitute, like admissions, but on strength of the communication output leg. Similar to dying declaration exception.  

3. Veracity is strong b/c people don’t say things that harm themselves unless true. 

4. A declaration against interest must be harmful at the time it was made, not when it is being entered into evidence. 

5. Declarant MUST be unavailable to use a declaration against interest. Admissions can be used whether declarant is available or not. 

6. Common law historically limited to declarations against pecuniary (financial) interest but Federal Rules has moved to declarations against penal interest as well. 
7. Problems with exculpatory vs. inculpatory stmts. 

i. Declarations against interest are admissible against the world, not just the party that made them. Concern that Ds will make jailhouse confessions of crimes someone else is standing trial for and that can come in and free D. 
ii. Under Rules, a stmt that exposes the declarant to criminal liability and is offered to exculpate an accused person, is NOT admissible unless corroborating circumstances clearly indicate the trustworthiness. 

iii. Prosecutors are not subject to this limitation, only Ds. 

iv. This seems to be at odds with confrontation clause. 

v. Inculpatory stmts should be subject to cross examination (?)

B. Cole v. Cole (GA 1992) 
1. Husband dies w/o a will. There is a statutory presumption that husband and wives each own half of a marital home so his interest goes to his children. Widow claims that she owns the whole house b/c husband told her that he had no money to contribute to the house. Can she put this in to rebut the presumption?
2. Children argue that this was not a declaration against interest since it did not hurt him at the time – he got a house w/o paying any money. 
3. But this is a stmt against his proprietary interest in the house. 

4. Court allows this to come in as a declaration against interest. 

C. Carpenter v. Davis (MO 1968) 

1. During car accident D goes over to P’s wife, who was other driver and is trapped under her car. He says, “sorry lady, you pulled out right in front of me.” She replies, “Yes, I’m sorry, it’s not your fault.” She dies and husband brings action against D. D wants to introduce her stmt as evidence he was not at fault. 
2. Court discusses differences b/t admissions and declarations against interest: 
i. Admissions are made by a party to lit or one in privity w/ a party and are admissible whether or not declarant is unavailable 

ii. Declarations are made by nonparties and admissible only when declarant is unavailable.  

3. Court severs stmt into two parts, “Yes, I know” and “It’s not your fault.” Holds that first part is a stmts of fact and admissible as declaration against interest. 2nd part is an opinion as to fault and is NOT admissible. 
i. She did not have personal knowledge about who’s fault it was. ?

ii. There interest is goes against is pecuniary in that it goes against her interest in bringing a tort claim. But was she really thinking about that at the time? 

4. Dissents: Thinks that since it would be admissible if wife were a party, it should be admissible here since husband is suing in wife’s name. Sentence should not be severed. It was not in her personal knowledge and cannot show that she was thinking about her pecuniary interest when she made it – just wanted to get out of her car alive. 
D. People v. Brown (NY Ct App 1970) 

1. D was convicted of 2nd degree murder and question was whether he acted in self defense. D claimed victim pulled a gun. Seals told police and his atty that he had picked up a gun at the crime scene. D called Seals to testify but he refused on 5A grounds. D’s atty wanted to get in Seals’ stmts to police as declarations against interest. 
2. Old rule in NY was penal interest did not count for declarations against interest to be admissible. 
3. Court holds that rule should change to allow declarations against penal interest to be admissible if declarant is dead, beyond jurisdiction, or claiming 5th. 

4. Declarations against penal interest are just as trustworthy, or more, as declarations against pecuniary interest. 

5. Also this stmt was exculpatory. It bolstered D’s defense to a crime. So there are no confrontation clause issues that might be present for inculpatory stmts. 

6. Federal rules require corroborating evidence before exculpatory stmts can be admitted into evidence. 

E. Williamson v. United States (SC 1994) 

1. Harris picked up by DEA, admitted he was selling coke but told agents that D was his supplier. Prosecution gave Harris immunity but he still refused to testify so they tried to bring in his stmts to agents. 
2. Court held that even though stmts were made within a narrative that was broadly self-inculpatory, so against penal interest, the parts that go against D were actually self-exculpatory since they threw some blame on D and would make police be more lenient to declarant. 

3. This raises huge issues of reliability. Self-exculpatory stmts that implicate someone else are not necessarily reliable. Strong motivation to point finger. 
4. Non-self-inculpatory portions of a stmt cannot be admitted as declaration against interest, even if made within broader stmt that is generally self-inculpatory. 
5. Court did not address confrontation clause issues but after Crawford probably could not use these stmts unless there was cross examination. 
Comparison of admissions and declarations against interest
	Points of Comparison
	Admissions
	Stmts against Interest

	Declarant
	Party in current case
	Anyone

	Declarant’s availability
	Available or unavailable 
	Only unavailable 

	Subject of stmt
	Anything adverse to party’s interest at trial
	Adverse to pecuniary or penal interest when made 

	Admissible against 
	Declarant/party, coconspirator, declarant’s employer
	Any party/the world. 


Spontaneous, Contemporaneous and Excited Utterances 

A. Generally 

1. Part of the res gestae exceptions to hearsay 

2. Based on strength of input leg and output leg. You are uttering stmt right then so no faulty memory and don’t have time to lie.  

3. Stmts are close in time and closely connected to the event. 

4. Input leg exceptions do not require unavailability. Can use them even if declarant is available to testify. 

5. These pose problems in criminal cases b/c there is no cross examination. 

B. Spontaneous stmts

1. Considered almost like a verbal reflex. You see something and react verbally 

2. This is the “OMG” exception 

3. Stmt is contemporaneous w/ reality 

4. All jurisdictions traditionally allow this exception. 

5. When does a stmt stop being spontaneous and start becoming cognitive description?  
C. Contemporaneous stmts
1. Represent an evolution from spontaneous stmts. More descriptive. 

2. “I am a camera” exception 

3. Most jurisdictions are moving towards recognizing this exception  

4. Is a 911 call a spontaneous stmt or a contemporaneous stmt?  

D. Commonwealth v. Coleman (PA SC 1974) 

1. Daughter calls mother saying husband is going to kill her. Mother calls police and police arrive to find D stumbling outside w/ blood on him saying he hurt his girlfriend. Daughter lies dead inside. Prosecution has mother testify to the call she got from decedent. D challenges this as inadmissible. 

2. Court holds this is a declaration of a present sense impression. (contemporaneous)
3. Concurrence thinks this should be under “excited utterance” (spontaneous) 

4. This is borderline b/t spontaneous and contemporaneous stmt. She is saying it out of fear but she has taken time to dial phone so there is some cognition going on. 

5. This is not dying declaration b/c you must establish actual knowledge of eminent death, not just fear of death.  

E. Problem of 911 calls: 
1. Are they spontaneous/excited utterances or contemporaneous? 

2. Some jurisdictions require indicia of reliability for contemporaneous  

3. People v. Brown (NY case p.638) 

i. D challenges admission of 911 call against him. 

ii. NY requires sufficient safeguards of reliability for hearsay 

iii. Excited utterances have safeguards b/c stmts is made under nervous excitement before there has been time to lie. 

iv. Stmts admitted under present sense impression require some additional indicia of reliability. 
v. Testimony of cop who arrived at scene right after provided corroboration b/c he observed what caller had just described. 

4. Are 911 calls testimonial evidence subject to Crawford? 
i. They are a description made to an officer 

ii. But also stmt by someone engaged in the actual events at the time
5. Calls are crucial to many cases. Often victims decide not to prosecute, 911 calls are necessary evidence to meet production burden, etc. 

Physical or Mental Condition of Declarant 

A. Present physical condition

1. Generally: 

i. “Moans and groans” exception 

ii. Your own pain is a completely internal event. There are no objective observational mechanisms – only you can know it. 

iii. You can put in testimony about how you feel but only while that feeling is actually being perceived by you. Only present condition. 

2. Fidelity Service Ins. v. Jones (AL SC 1966) 
i. Manual laborer goes to wash up and is found face down in tub, dead. Insurance co. denies coverage saying it was not an accident b/c he had a blackout and that caused him to fall. Estate says he slipped on wet floor. Estate wants to enter evidence that decedent had never complained of blackouts and did not tell boss about any complaints at time. 
ii. Court allows boss to testify that decedent had not complained about any sickness or blackouts right before accident. 

iii. Expression of bodily or mental feelings, made at time in question, are original evidence. 
B. Past physical condition  

1. Generally: 

i. Expansion of physical condition exception but only for what you expressed to a doctor in course of treatment. 

ii. Theory is that you will not lie to a doctor about how you feel b/c that would risk improper treatment. 

2. United States v. Tome (10th 1995) 

i. On remand from SC case we read before. Child abuse case. Wanted to get in stmts that child made to doctors about her abuse. 
ii. Child made stmts to doctor’s both about where she had been touched but also who her assailant was. 
iii. Stmts about physical condition to treating physicians are admissible. 

iv. Question about stmts identifying assailant.

v. Previous cases held that this was admissible when the abuser had such an intimate relationship with the victim that their identity became pertinent to the victim’s proper treatment. 

C. Present mental condition 

1. Description of emotional state allowed b/c only you can know it. 

2. When you prove present mental condition, courts allow you to infer that person will act consistently w/ that in the future.  
3. There are 7 variations on mental condition exception: 

i. “I am Napoleon” 

1. This is actually nonhearsay rather than an exception. 
2. Non-assertive, implied stmt about state of mind. 

3. This doesn’t tell us anything about state of mind but we infer that declarant is crazy. 

ii. Pure state of mind – United States v. DiMaria (2d 1984)
1. D was caught in possession of stolen cigarettes. At time of arrest he said to agent, “I only came here to get some cigarettes real cheap.” 
2. D wanted to get this stmt in b/c he didn’t want to take the stand and waive 5A rights. 
3. This is an assertive stmt about what his state of mind was. His existing state of mind was to buy cheap cigarettes, not to posses stolen ones. 

4. This is an exception to hearsay, not nonhearsay 

5. Distinction is important b/c confrontation clause issues only apply to hearsay. 

6. Also there are no confrontation clause issues when it is the D putting evidence in and not the govt. 

iii. Nonassertive state of mind to infer facts – Commonwealth v. Kinder 
1. Kid points to where the stolen goods are. Police find them there. 
2. This is similar to “I am Napoleon” in that it is nonassertive 

3. State of mind as inference to relevant facts. 
4. Kid could only point there b/c he knew where it was. 

5. Police are using kid’s mental state to infer that Ds stole the property. 

6. Same thing for victim who testifies about room she was held in. 

iv. Inferring what would happen from state of mind – wrongful death case
1. Wife dies and husband brings wrongful death action against doctor. Doctor wants to reduce award to husband by showing that wife hated him and meant to exclude him from will. 

2. Wife’s friends testify that she told them she hated husband b/c he was having an affair. 

3. Can we use her state of mind of hating husband to infer that in the future she would have disinherited him? 

4. Using state of mind to predict what would have happened, but for an event – project forward. 
5. This is also a nonassertive stmt of state of mind. 
v. Mutual Life Ins v. Hillman (SC 1892) 
1. Question was whether body found at Crooked Creek was Hillman or Walters. Walters wrote letters to family expression intention to travel to Crooked Creek w/ Hillman. 
2. Using state of mind not to infer what would have happened in the future but infer what actually happened after stmt was made. 
3. Trying not prove that declarant actually did something consistent with intent/state of mind. 

4. Based on assumption that you do what you say you are going to do

vi. United States v. Pheaster (9th 1976) – using state of mind to infer someone else’s actions. 
1. Larry goes missing. Before he went missing he told some friend he was going to meet D. Can these stmts be used to infer that he met w/ D so that D was last to see him alive? 
2. This goes beyond Hillman exception b/c it uses one person’s stated intent to infer something about that person and someone else. To fulfill the intention requires the action of one or more others. 

3. Stmt that he is going to meet Angelo in parking lot is really two separate stmts – one about Larry’s intent and the other about Angelo’s intent. Only the second is problematic. 
4. Discuses People v. Alcade (CA case) where victim said she was going out w/ Frank on night she was murdered. Court allowed it but said declarant should be dead/unavailable and stmt should possess a high degree of trustworthiness. 
5. Court in Pheaster acknowledged problems in expanding Hillman to this but eventually allowed it.  
6. However, BN thinks this is the line that most courts won’t cross. 

7. It is one thing to go backwards or forwards through mind of declarant but don’t want to go forwards through 3rd party’s mind. 

vii. Shepard v. United States (SC 1933) 
1. Wife takes sip of whiskey, thinks it tastes strange, collapses on bed and says to nurse, “Dr. Shepard has poisoned me.” Prosecution has nurse testify to this. D objects as hearsay. 
2. First of all, this is not dying-declaration exception b/c she didn’t actually know she was dying. 

3. The argument is that she had this state of mind b/c he did something to create that state of mind – he did it. 
4. Court says you cannot use this kind of stmt. 

5. What makes this different from Hillman is that it is looking backwards. Using stmt and state of mind of one person to infer past actions of another person. 

6. The only time you can use state of mind to infer past actions of a 3rd party is when a will is contested on undue influence grounds. 

D. Other stuff 
1. United States v. Annunziata (2d 1961)
i. Witness testified that his boss told him he had received a telephone call from D requesting $ for job and then later boss said an envelope contained $ he was going to send to D. 
ii. Court said this was admissible b/c really about future action of sending the money. Even though testimony contained past event that motivated the future action this did not make it inadmissible under Shepard. 

iii. Shepard stmt was wholly backwards looking. 

2. Smith v. Slifer (CA 1969, p.677) 

i. Ps wanted to show that decedent was paying passenger in D’s car to prove that D owed decedent a higher duty of care than to just a guest. Wanted to enter stmts of decedent alluding to paying D. 

ii. Two of the stmts were backward looking and one was forward looking. 

iii. Backwards looking memory stmts are not good. 

iv. Forwards looking intent stmts are admissible. 

v. (Possible exam question)  
Business Entries and Public Records 

A. History of business records 

1. Expansion of commerce created need to keep business records and to be able to use those records in court if a controversy came up 

2. Shop book exceptions are predecessor of contemporaneous exception – made at the time of event and describing what happened. 

3. Don’t want to force each person who had control over book and could have made entry to come into court and testify. Want to be able to just take book at value. 

4. Want to show that there is routine aspect to keeping the record, so that there is no need to cross-examine. It is an accurate portrayal of reality.  

5. Business exception is just waiver of presence, in court, of person who made it. 

6. In the hearsay model the records are the witness offering the stmt.

B. Test for Business Records: 
1. Must be a routine business document that company relies on.  

2. If so will come for the truth w/o cross examination. 

3. Layer analysis: 

i. If you have chain of records/memos in a company, must make sure that all of the records meet the test. 

ii. Show a business duty on each participant to tell the next person in chain what happened.  

1. This is a problem for police records – do all the layers qualify? 

2. Is there a duty for average citizen to report something to police?  

4. Problems w/ this theory: 
i. Large companies often make mistakes – we know their records are often not accurate. 

ii. But this exception is probably necessity of modern litigation. 

C. United States v. Jacoby (11th 1992) 
1. Lawyer wrote memo documenting convo w/ D asking him to do something strange w/ loans. Lawyer then refuses to testify.  

2. Court allowed admission of memo. For business records must show that it was made contemporaneous to event which it relates, it was the regular practice of the business to keep that type of record, and it was kept in the course of regularly conducted business activity. 

3. D argued that the memo is self-serving – made to protect lawyer against liability. So this is exactly the kind of evidence that needs to be crossed. 
4. Court says under Bourjaily this is a firmly rooted hearsay exception and there is no Confrontation Clause issue. 

5. Under Crawford would this be considered testimonial? (I think not)

D. Palmer v. Hoffman (SC 1943)
1. RR accident. RR and state authority both send investigators. Engineer made stmt to investigators about what happened and what led to accident. He died before trial and RR tried to enter his stmt. 

2. Court said this could not be entered b/c was not made during regular course of business but was made w/ an eye towards litigation (even though it was practice to make a report after every accident) 

3. Accidents are not the regular course of business. 

4. In reaction to this case some companies changed policy to make report after every shift, not just after accidents, so that it could not be argued was made for litigation.  See Lewis v. Baker (p.695) 

E. Johnson v. Lutz (NY Ct App 1930) 
1. Attempt to enter police report of accident into evidence. 

2. Court rejects police report as part of business record exception. 
3. The argument for admissibility is that the cop had a business duty to get stmts from witnesses and witnesses had a civic duty to report what they saw. This is a layer analysis argument. 

4. Court says no. Police officer was not there when accident happened so report is not based on personal knowledge but voluntary hearsay stmts of witnesses. 

5. This has nothing to do w/ credibility of cop’s testimony but inability to cross examine testimony of what caused accident. 

6. HYPOS 

i. What if police officer had witnessed himself? Admissible b/c business duty to report. 

ii. What if police officer 1 saw accident and reported it to police officer 2 who then wrote report? Admissible b/c chain of business duty. 

iii. What if police officer pieced together factual evidence and wrote a report containing opinion of what happened? 

1. This is iffy category. 

2. If you had cop come in and testify and you crossed him like an expert witness you could probably get it in. 

3. But business records exception is not supposed to deal w/ opinion, just facts. 

F. Beech Aircraft Corp v. Rainey (SC 1988) 

1. Plane crash. Spouses of decedents sue aircraft company but co. claims pilot error caused the crash. D tries to enter JAG report which contained findings of fact an opinion of investigator as to cause of crash.  

2. Court allowed records to come in even though it contained opinions as to cause of crash. Report said it was impossible to determine exactly what happened. 
3. BN thinks this is what is wrong w/ evidence. Should not allow report of opinion based on 3rd party stmts but the tendency of courts is to allow these in. 

G. Commonwealth v. DiGiacomo (PA SC 1975) 

1. D admitted to killing victim but claimed he was justified b/c was protecting friend who was being beaten by victim. D wanted to introduce hospital records of friend diagnosis from after the beating. 

2. Must look at the layers – should never just claim business record exception, should go through analysis and show why all the layers can come in. 

i. Layer 1 – Doctor making the report 

1. This can come in b/c doctor has duty to correctly document patient’s condition so other hospital employees can use it.  

2. Hospitals rely on these kinds of records. 

ii. Layer 2 – Patient’s report to the doctor 

1. This can come in under description of physical condition  
2. But how much of the patient’s stmt should come in? 

3. What if he says “I was beaten by Harry.” 

a. It is clear that “I was beaten” can come in

b. But can “by Harry”? Is that testimonial?

c. Do we have to separate the stmts? Or can it all come in under business record exception?  

iii. Record admissible for facts but opinion of doctor not admissible unless he is available to testify as expert and be crossed. 

iv. Concurrence thinks diagnosis/opinion should be admissible too b/c of reliance of hospitals on that. 

3. BN thinks that post-Crawford business records will generally be seen as non-testimonial but those that clearly are (like police records) will require the writer to come in and testify to meet confrontation clause. 
H. Government records 

1. Private business records form basis for historical rule (hospital records, shopkeeper books, etc.) 

2. How should the exception apply to governmental records?  

3. Many courts treat govt records exactly as business records b/c govts are like businesses are rely on records. 

4. Other trend is to suggest that govt records are less reliable b/c there are not the same market pressures to keep accurate records. 

5. Some courts also treat govt records as more reliable b/c no economic pressures to ‘pad’ the books. 

6. Differences between use of govt records in criminal vs. civil cases? 
i. In criminal cases there are two issues: 

1. Records for inculpatory purposes 

a. BN thinks there would be confrontation clause problems

b. Govt is supposed to prove case thru live testimony that can be crossed. 

c. So probably govt would have to produce expert that made the record to testify about how record was created 

2. Records for exculpatory purposes  

a. Since D is offering record there are no CC problems. 

b. Probably can admit under business records exception 

ii. Two different types of records that could be entered in civil: 

1. Records that just contain facts – probably always okay

2. Records that contain facts and opinions of govt investigators – courts are less willing to allow these in. Usually good just for facts. 
Miscellaneous Exceptions 

A. Generally 

1. There is a catch-all exception in every evidence regime 

2. This can be used only if evidence is: 

i. Probative 

ii. Necessary to do justice in a case 

iii. Judge feels there is strong corroboration 

3. Reluctance to use catch-all liberally b/c this would eliminate hearsay rules. 
B. Judgments of prior convictions for felonies can be entered in civil cases as proof of the facts on which conviction was obtained. 
C. Robinson v. Shapiro (2d 1981) 
1. Faulty gate crashes on decedent and wife brings action against apt building. Coworker testifies that decedent told him that superintendent said not to remove gate and not to go through his apt to get to the roof. 
2. There are 3 layers to the hearsay here: 

i. Layer 1 – Super’s stmt about gate to decedent, Robinson. 

ii. Layer 2 – Robinson’s stmt to coworker about what super said.  

iii. Layer 3 – Coworker’s stmt to court about what Robinson said to him  

3. Should test all three layers to see if hearsay can be admitted. 

i. Layer 1 is a party admission. It is against super’s interest and he is a party to the litigation.  

ii. Layer 3 is okay b/c witness is in court to be cross examined. 
iii. Layer 2 is what is problematic! Robinson is unavailable b/c he is dead and the stmt is not an admission (b/c not against trial interest) and not a declaration against interest b/c didn’t expose him to any harm at time. 

4. Layer 2 stands in the way of all the layers being admitted as exception to hearsay

5. Judge allows Layer 2 under residual hearsay exception 

i. Material, probative and corroborated 

ii. Judge thinks Robinson’s stmt is very reliable – made stmt to coworker right after convo w/ super and also why would he make up that story? 
D. Idaho v. Wright (SC 1990)
1. 2 children, ages 2 and 5, are sexually abused by mother and step-father. Bio father gets suspicious and sends them to doctor. 2 yr old makes stmts to doctor about abuse and prosecution wants doctor to testify to those stmts. 
2. 2 yr old is unavailable b/c not competent to testify. 

3. SC rules this is not admissible under medical treatment exception b/c 2 yr old cannot comprehend that she is talking to a doctor and the importance of telling doctor truth for treatment. 

4. Confrontation Clause problem b/c the testimony cannot be crossed. 

5. Is this really testimonial though? Testimonial/non-testimonial line is extremely important. BN thinks that under Crawford you cannot use testimonial hearsay, no matter what, but if it is non-testimonial, there are no CC issues, period. 
Constitutional Considerations 

A. Revisit Crawford v. Washington 

1. Prosecution tries to enter wife’s stmt to police as declaration against penal interest. Wife is unavailable b/c of marital privilege. 
2. Wife’s story corroborates mostly w/ D husband’s 

3. “Interlocking declarations” – when there are 2 coDs inculpating each other, there used to be an exception to the ban on inculpatory stmts b/c they were deemed more reliable. 

4. Crawford holds this is testimonial and cannot be used against D b/c it would violate Confrontation Clause. 

5. HYPO: Suppose wife’s sister was there as well and right after husband shoots wife yells, “OMG, he didn’t have a gun!” Can prosecution call sister to testify as to what the wife said? 
i. Now prosecution could argue excited utterance or present sense/contemporaneous exception to hearsay. 

ii. Under Crawford this is not testimonial. Same facts but not testimonial b/c stmt was not made to cops and not in narrative form. 

iii. Defense would argue that Crawford only overrules Ohio v. Roberts w/r to testimonial stmts but still apply Roberts to non-testimonial.  

B. Crawford’s impact on previous cases: 

1. California v. Green 

i. At interrogation and preliminary hearing kid identifies supplier and later at trial says he does not remember. 

ii. Crawford has no impact – witness was cross examined at preliminary hearing. 

iii. Nothing in Crawford says you get to have more than one chance for cross examination – only constitutionally guaranteed to “one bite” at cross. 

2. Tome v. United States 

i. Prior stmts were brought in to show consistency after accusation of motive to lie.  Is this testimonial? 

ii. Past physical description to doctor so probably not testimonial? 

iii. Then can apply Roberts test – firmly rooted hearsay exception

3. United States v. Owens 

i. Prison guard cannot remember attack at trial but made a past ID of perpetrator. He is a lapsed memory witness for purpose of ID 

ii. BN thinks Crawford probably has no impact here b/c lapsed memory witnesses are deemed available to be crossed. 

iii. But D attys would argue lapsed memory witnesses cannot be crossed. 

4. Ohio v. Roberts 

i. Crawford has no impact – testimony was subject to cross examination at preliminary hearing. 

5. Bourjaily v. United States 

i. Coconspirator stmts 
ii. Probably deemed non-testimonial so still admissible under Crawford. 

6. Williamson v. United States

i. Witness made declaration against interest that also implicates D but refuses to testify. SC had already said couldn’t use any part that was self-exculpatory, only the parts that were truly inculpatory, against D. 
ii. Crawford probably throws the whole stmt out. 

iii. Clearly testimonial and no bite at cross. 

7. Idaho v. Wright 

i. No bite at cross b/c youngest daughter was deemed unavailable 

ii. But there is question whether this is really testimonial or not. 

iii. So maybe no change under Crawford but probably still inadmissible b/c no indicia of reliability. 

8. White v. Illinois (SC 1992) 
i. Child sexual abuse case. Child is too emotional to be able to testify but had made stmts about the abuse to babysitter, parent, cop and doctor. Prosecution wants to get stmts in w/o child testifying. Stmts to babysitter were within minutes of abuse and all stmts were within a couple of hours. 
ii. Trial judge held stmts admissible under spontaneous declaration and medical examination exceptions.  

iii. SC upholds this. These exceptions were developed b/c they have sufficient guarantees of trustworthiness. That is why they are firmly rooted hearsay exceptions. When stmts are so trustworthy the theory is that cross is not needed b/c it will not add much to the reliability of the stmts. 
iv. Parties do not need to prove unavailability to admit such stmts. 

v. Thomas/Scalia concurrence: Confrontation Clause should only apply to stmts contained in formalized testimonial materials such as affidavits, depositions, prior testimony or confessions. (precursor to Crawford) 

vi. Change under Crawford? If deemed non-testimonial then no confrontation clause problems so no change under Crawford.  

III. Circumstantial Evidence 
Raw Probability 
A. Generally 
1. Burdens of proof inherently deal with probabilities – probability of how certain we want to be. 
2. Circumstantial evidence increases the probability that something occurred w/o direct evidence that it actually did occur. 

3. Difference between trace evidence and non-trace evidence 

i. Trace evidence is direct evidence attached to the event. It does not predate the event but exists only b/c the event happened. 

ii. Non-trace evidence, like raw stats, probabilities, etc., predate the event. They exist independently but may change how likely we think it is that event occurred. 
4. Can probabilities be used to meet burdens? We might be comfortable with using it to meet production burden but how about persuasion burden? 

B. Smith v. Rapid Transit (MA SC 1945) 

1. P involved in accident due to a bus. She cannot identify bus for sure. There is evidence that D’s bus line had a route along accident site at that time. Should this come in? 
2. Court holds evidence could not come in. It is not enough that mathematical chances favor idea that it was Ds bus. While D’s buses were the only franchised bus line, still possibility that bus in accident was private, chartered bus. 
3. Classroom Hypos: 

i. Same situation, accident late and night, P didn’t see exactly what bus hit her. What if we have stat survey showing that 75% of buses on road are Ds bus and at night it goes up to 80%? 
1. Court would still say this mathematical evidence cannot come in. 

2. No evidence of Ds bus in this particular situation.  

ii. What if instead you find an eyewitness who was totally drunk and thought he saw a dark colored bus with letter R on it? 

1. Court would allow this to come in. 

2. This is very weak evidence but still direct evidence of the particular bus in question.  

3. Also might allow statistics to come in once we have this direct evidence to bolster evidence but just cannot be only evidence. 

iii. Gate crasher hypo – how many out of 1000 do we have to know did not but a ticket before we’re willing to penalize all 1000? 

iv. Prison yard hypo – 1000 prisoners, 800 knives found. Punish them all? 

4. We don’t like to use probability/statistical evidence to prove what happened in the past. But we do allow it to prove intent like in Title VII cases, and maybe to hypothesize about the future?
C. State v. Rolls (ME SC 1978) 

1. Evidence that connected D to sexual assault was blood on his pants. Prosecution entered data matching the blood types and statistics showing how rare that blood type actually is. (D was also found 4-5 blocks from house after attack).
2. Court concluded that this evidence was sufficient to convict D BRD. 

3. Even though evidence was circumstantial, jury could use it to convict.  

4. Blood evidence is given great weight by courts but extreme care is required to make sure the sampling and testing is accurate. 
Evidence of Prior Wrongdoing 

A. People v. Zackowitz (NY Ct App 1930)
1. D killed victim after victim insulted his wife. Only question is D’s state of mind – whether it was premeditated or he subject to sudden impulse. Prosecution wanted to show that he had evil propensities and was therefore more likely to have intent to kill b/c he owned a number of dangerous weapons. 

2. Majority rejects evidence of guns. Character is never an issue unless the D chooses to make it one. Policy against using character evidence to prove crime.  
3. Cardozo says you can’t use propensity evidence and here there is no evidence that any of those particular weapons were used – so ownership of them is irrelevant. 

4. Dissent: Sets the basis for MIMIC

i. Thinks govt can introduce evidence of other crimes it tends to establish: 
1. Motive 

2. Intent 

3. Absence of mistake or accident 

4. Common scheme or plan between two or more crimes where proof of one tends to establish the other 

5. The identity of the person charged w/ crime  

ii. Does not think any of these categories apply here though. 

iii. However, thinks proof of having these weapons has strong connection to this case so should have been allowed. 

5. The argument is that propensity evidence is not probative enough and overly prejudicial. 

6. The MIMIC exceptions are based on theory that propensity evidence is relevant in certain situations. 

B. MIMIC exception to Zackowitz rule 
1. What does MIMIC stand for? 
i. Motive – show that past crimes/character gave D a motive, not just propensity 
ii. Intent – offer propensity evidence to show intentional mens rea. 
iii. Mistake, absence of 

1. Evidence that D committed the same act in the past can rebut an argument that he didn’t mean to do it know 

iv. Identity 

1. If identity of D is called into question can show propensity of this D to act in way consistent w/ perpetrator 
2. Ex: maybe like a serial killer? 

v. Common course of conduct 

1. Show that there was a larger plan/criminal scheme here 

2. Ex: the act D is on trial for was really one of 3 parts, so bring in other 2 parts or acts. 

2. Opportunity is also sometime included in MIMIC exceptions 

i. Capacity to commit the crime argument 

ii. D is in possession of something that allowed him to commit crime. 

iii. Ex: owning burglar’s tools when accused of burglary. 

3. Really just need to come up w/ reason why past behavior is relevant to prove the crime, other than propensity. If you can do that, you can bring it in. 

4. There is lots of tension b/t our cultural acceptance of Zackowitz rule and use of MIMIC exceptions 

5. Difficulty is distinguishing b/t MIMIC evidence and propensity evidence. Usually this can only be done in the jury instructions, asking jurors to limit it. 

C. Three levels of risk that the past will come in to trial: 

1. Passivity – Zackowitz level of risk 

i. If a D remains passive and does not take the stand, he only assumes the risk of MIMIC evidence coming in against him
ii. Cannot bring evidence in to show propensity 

2. Testifying 

i. If D takes the stand then he risks impeachment 

ii. Prior bad acts/convictions can always be used to impeach 

iii. This is why many Ds try to get some of their stmts in as hearsay. They don’t want to take the stand and open themselves up to this risk. 

iv. Three separate analytical areas here: 
1. What should we be able to use against a D? 

2. What should we be able to use against a testifying witness? 

3. What should we be able to use against a testifying victim?  

v. Other concerns: 

1. How far back should we go? 

2. What about prior bad acts not resulting in convictions? 

3. What about convictions for acts that don’t reflect on credibility? 

3. Affirmatively play character card 
i. D could use propensity and character evidence to try and disprove intent 

ii. But that opens him up to use of all propensity/character evidence. 

iii. This usually becomes an issue for insanity and other psych defenses. 
D. United States v. Accardo (7th 1962)
1. Govt is prosecuting mobster for income tax evasion b/c of a recent change in reporting rules concerning gambling. Govt wants to put in evidence of his mob activities. Wanted to show motive to hid gambling debt – being a mobster. 
2. Court holds evidence inadmissible b/c not relevant and highly prejudicial. 

3. Motive for the change in reporting was not part of tax evasion, only needed to show knowingly false return. So cannot come in under that MIMIC exception. 

4. All judges will balance probative value against prejudicial impact. This is very subjective determination and is basically non-reviewable (only overturned for abuse of discretion)

E. United States v. Montalvo (2d 1959) 
1. D was seen w/ two others buying brown bag. One of the others was later caught in his apt w/ brown bag containing heroin. D had been seen driving by his apt and when D was apprehended, he had a pen knife w/ trace amounts of heroin on it. 
2. Govt wants to use pen knife to show that D knew what was in the bag and that a drug deal was going on. 
3. Court allows evidence to go in. Not propensity but shows D had capacity to commit crime, had the tools of the trade. 
4. Not admitted to show that D had at some past time committed a crime involving heroin, just to show that he had capacity to be involved in this crime. 

5. BN thinks if this was rationale, it was okay to let in pen knife but should not have let in trace evidence of heroin. Any sharp knife can be used to cut heroin. 

F. People v. Steele (IL SC 1961)
1. Statute made selling non-narcotics w/ intent to defraud a crime b/c police had problems when dealers realized they were cops and sold them fake drugs. This is what happened here. D sold cop substance that was not narcotic. He also claimed his intention was never to sell drugs but con a sucker. 

2. Govt wants to introduce evidence of past drug convictions to show that he had really intended to defraud officer – meant to sell him drugs but realized it was cop

3. Court lets it in b/c it thinks past instances of selling narcotics goes to common course of conduct and intent/motive to defraud in this instance. 

4. BN thinks this is blatant violation of Zackowitz, not valid MIMIC exception. 

5. Problem w/ MIMIC is that you can almost always find a way to get the evidence in. There is real tension b/t principle in Zackowitz and law enforcement values.   
G. People v. Santarelli (NY Ct App 1980)  
1. D is mobster being pressured by FBI to testify and by mob not to testify. He gets in a fight w/ his wife and when brother-in-law comes to make peace, he shoots him w/ a shotgun 5 times. D claims insanity b/c of paranoid delusions. Govt wants to put in evidence of his past to show that he has an explosive personality always overacts and this reaction was not result of paranoia. 
2. Court agrees that generally govt can introduce evidence of prior criminal conduct that is probative of sanity once the question of D’s sanity has been made an issue in the case. 
3. Once D claims insanity, prosecution can use evidence of  uncharged criminal or immoral conduct if it has tendency to disprove insanity. 

4. However, in this case judge did not correctly weigh whether evidence govt tried to enter actually went to their “explosive personality” theory. The evidence of past violent acts did not clearly show whether D was provoked, overreacting, etc. 
5. Where the evidence showed precipitating events so it could be determined if D was overreacting, that was okay. Kind of a relevancy theory. 

H. Huddleston v. United States (SC 1988)
1. D charged w/ selling stolen VHS tapes. He claims he didn’t know they were stolen. Govt wants to enter evidence of prior sales of supposedly stolen goods to show that D knew tapes were stolen. 
2. D argued that govt should have to prove the past bad act happened by a preponderance before it went to jury. 
3. Court rejects this theory. A court should decide if the past similar act is probative of a material issue other than character – whether it is being submitted for a proper purpose. 

4. After that govt does not have to prove it by a preponderance. Only other requirement is that it be relevant. Can’t just be innuendo of past act but actual act. 

5. Some states take different approach and require that past crimes be proved by certain level of proof before can be used in MIMIC exception. 

6. SC has held that govt can even bring in prior acts that Ds were acquitted of if relevant. 

I. People v. Castillo (NY Ct App 1979)
1. D was charged w/ committed two different crimes on two different days. Jury found him guilty of both. On appeal, court said it was too unclear whether D had committed the first crime. The prosecutor had repeatedly tied the two events together so D claimed he could not just be resentenced but second crime needed to be retried. 
2. Trial judge had given instruction that if jury found D guilty of the first crime, they could use that to infer intent to commit the second crime. (MIMIC) 

3. Court here rejects this theory. There was not enough evidence of the first past act to allow it to be used to prove the second one.  
4. The jury probably saw this as prior course of criminality or even propensity to commit crime and it would unduly prejudice them against D on second count. 

5. BN thinks this is a classic Zackowitz situation. But you get around Zackowitz if you show common course of conduct. 

6. When can you try crimes together and when do you have to sever them? 

i. For joinder crimes should be sufficiently similar or part of one big one

ii. In other words, crimes should be of such a character that they could come in under MIMIC if there were separate trials

iii. Otherwise, D is put at disadvantage 

J. United States v. Mound (8th 1998)

1. During child abuse trial, D objected to admission of prior conviction of child abuse. Deals w/ federal rule of evidence specific to sexual assault cases and whether that is constitutional. 
2. Sexual abuse cases are their own category b/c it has been proven that in the area of deviant sexual behavior, past acts do predict future behavior. 

K. Final thoughts 

1. If you are imaginative, you should often be able to find MIMIC 

2. But do not underestimate power of Zackowitz

3. Judges will really weigh probative value against prejudicial impact 

Character Evidence 

A. Character is often just another word for propensity. These cases deal w/ when the D affirmatively play the character card – uses it to rebut allegations. 

B. Various ways to enter character evidence: 

1. Expert Reputation Witness – describe “community’s” opinion of person 

i. Put witness on stand who can testify as to what the community thinks of the D. 

ii. In this way, the witness will be testifying to hearsay – rumors/reputation of D but this is fully allowed for character evidence. 

iii. Usually preferred question form is “Have you heard” instead of “Do you know?” 
iv. Can testify to any character trait related to the crime – 2 important ones usually: 

1. Honesty 

2. Peacefulness

v. Ways to challenge/cross examine this kind of witness: 

1. Challenge knowledge of D 

2. Challenge knowledge/connection to the community – can bring in any rumor ever circulated about D and see if witness heard it.  

2. Opinion of Witness 

i. Witness states own opinion about D. 

ii. Ways to challenge: 

1. Prosecution will test what opinion is based on 

2. Can ask if opinion would change if witness knew any of past bad acts. Cannot use rumor here though. 
iii. Juries often do not put as much weight on this kind of evidence. 

3. Factual evidence 

i. D himself can enter evidence about times when he has been honest, peaceful, good citizen, etc. 

ii. Once you get into facts, there can be disagreements about those facts. 

iii. This could get into mini-hearings so time consuming and confusing to the jury. So this is tactic is rarely used. 
C. Michelson v. United States (SC 1948) 
1. D convicted of bribing federal agent. Testified and also brought witnesses to show he had good reputation. 
2. Court allowed prosecution to cross examine character witnesses and even ask if they knew D has been arrested, but not convicted, for a crime many years ago. 

3. Court said this was okay b/c if D makes character an issue, prosecution can challenge that. 

4. In addition, while only prior convictions, and not arrests, can come in to discredit a witness, in terms of reputational or character evidence, previous arrests not resulting in convictions can also be relevant. They can impact community’s opinion of D and also show how well witness actually knows D depending on whether or not they had heard about the arrest. 

D. Burgeon v. State (NV 1986)
1. D wants to bring in character evidence of victim to show that he acted in self defense. Wants to show that victim was the likely aggressor b/c he had a history of violence/aggression. 
2. Court allows evidence of general reputation of victim tending to show he was the aggressor but does not allow that to go to reasonableness of D’s fear or state of mind since no evidence that D directly knew about that reputation. 

3. Originally victim propensity evidence was only allowed where D could show that he knew of that propensity. 

4. This case opens this up and allows courts to look at real world facts rather that just what is going on in the head of the D. 

5. Question of what kind of evidence should be allowed to show victim’s propensity. 

E. Can character evidence come in against a witness? 
1. Ways to challenge witness testimony: 

i. Capacity to perceive 

ii. Capacity to remember 

iii. Capacity to articulate 

iv. Capacity to tell the truth 

1. Character evidence can come in here

2. You can go after reputation and honesty of a witness similar to attack on a victim under Burgeon. 

2. Rape cases are somewhat problematic b/c victim and witness are the same. 

i. Originally D’s past sexual conduct could not come in under Zackowitz and there was no MIMIC exception. 

ii. This put victim’s at disadvantage since their sexual history could come in but D’s past conduct could not. 

iii. Victim was left open to character attack under Burgeon 

iv. This led to development of rape shield laws, including a new federal rule of evidence allowing only past sexual abuse to come in. 
F. White v. State (MD Ct App 1991)
1. Rape shield case where D wanted to call a witness who would testify that victim had previously offered to have sex in exchange for drugs. 
2. Court held that D did not meet any of the exceptions in the MD rape shield law, particularly the one about showing motive to lie. 
3. To get around rape shield the evidence of past sexual conduct must contain a direct link to the facts at issue in a particular case. 

4. Rape shield laws are important to prevent Ds from shifting focus to victim’s character and encourage women to report rape. 

G. Crumpton v. Confederation Life Ins. (5th 1982) 
1. Application of character evidence rules to civil cases. 
2. Insurance co was disputing that decedent died by accident b/c he raped a woman and could have anticipated that she might injure or kill him as a result. The decedent’s beneficiary, his daughter, put in character evidence showing that he was not of violent nature. 

3. Court held admission of character evidence was okay. It was at issue in the case and could have come in against him in a criminal case. 
Prior Similar Acts 

A. Can come in if there is enough evidence and explanation? 

B. Dallas R.R. v. Farnsworth  (TX SC 1950)
1. P claiming negligence against RR b/c operator did not give her time to fully exit before starting street car. Wanted to introduce evidence that the 3 previous stops (before one where P was injured), operator had hurried and tried to move before people had fully gotten on car. 

2. General rule is that past conduct cannot come in. 

3. However, “evidence of similar transactions or conduct on other occasions [is competent if] the acts are connected in some special way, indicating a relevancy beyond mere similarity in certain particulars.” 

4. Here the actions were relevant as to operator’s state of mind at time and were so far removed in time or place to be considered “conduct on other occasions” 

5. Common course of conduct explained by narrative frame. 

C. Johnson v. Elk Lake School District (3d 2002) 
1. Student alleged sexual abuse by guidance counselor. Student wanted to bring in evidence that on another occasion D had inappropriately touched a teacher. 
2. Court did not allow evidence in, even in face of Fed R. that allows prior sexual abuse to specifically come in. Here the prior act was not similar enough. 
3. Court found that these kinds of past acts should be allowed only when they are sufficiently similar to the alleged act. This is when the propensity argument is strongest. When past acts are not similar, they are much less probative. 

4. Should also look to closeness in time of the prior acts to the current one, the frequency of the prior acts, the presence or lack of intervening events and the need for evidence beyond testimony of D and victim. 

Habit and Custom 
A. Generally 

1. This is a cause and effect argument
2. You try to show that whenever A happens, person does B. 

3. How strong must the causal link b/t A and B be? 

i. BN thinks that there should almost be no conscious thought going on for this to really come in. Should have to show substantial number of incidents when A happened and person then did B. 

ii. But there have been cases where one past incident can come in to show habit and custom.

B. Halloran v. Virginia Chemicals (NY Ct App 1977)
1. P claimed D was negligent in manufacturing can of refrigerant. D claimed P was negligent in opening the can wanted to introduce evidence of occasions where P had opened it negligently in the past. 
2. Evidence that one has demonstrated a consistent response under given circumstances has generally been admissible since common law. 

3. Can only use conduct where you are only player – you are in control of whole situation. Otherwise no predictive value. 

4. Also must be evidence of more than one instance. 

Issues of Testimonial Proof in General 

A. Why is eyewitness proof the gold standard? 

1. Eyewitness proof is considered the best proof you can get – where a person who was at the event narrates what he saw happen. 

2. But there are many problems w/ eyewitness testimony. Psychological studies show perception not good under stress, faulty memories, etc. 

3. One current issue is whether you can directly attack the use of eyewitness testimony. Can you tell jury about problems w/ such testimony? Can you bring in experts to testify to these psychological problems? 

4. This is especially an issue for cross-racial IDs and in-court IDs which studies have shown are often wrong. 

B. Who can be a witness? 

1. Historically 
i. Originally large portions of population couldn’t testify 

ii. At common law interested parties could not testify b/c it was believed that the pressure to shade the truth would be too great. 

iii. Interest is no longer used to disqualify someone. In fact we now want interested parties b/c we believe their testimony will be more accurate since they actually care about the outcome. 

2. Surviving competency issues 

i. Children 

1. When do children acquire capacity to give competent testimony? 
2. Jurisdictions take different approaches: 

a. Some draw age line – at 5 years, etc. 

b. Some use individualized approach, examining the child in question to see if they have sufficient comprehension of reality, right and wrong, telling the truth, etc. 

ii. Mental capacity 

1. There are still questions about this 

2. Can someone w/ reduced mental capacity testify about things they have seen? What about when they are victim? 

iii. Dead man’s statutes 

1. Common law used to prevent someone from testifying against a dead man since dead man couldn’t respond – uneven balance. 

2. Most jurisdictions now say there is no categorical bar against this and use a case-by-case analysis 

iv. Hypnosis induced testimony 

1. Is an induced memory witness a competent witness? 

2. Three areas of law where this can develop: 

a. When D uses this to testify on his own behalf – BN thinks this will probably be okay. 

b. When prosecution uses it for a victim – problematic 

c. Civil cases 

C. Corroboration 

1. We overvalue eyewitness testimony so we often require corroboration to compensate for this 
2. Ex: No one can be convicted solely on the basis of their own, uncorroborated confession. Also cannot be convicted solely on uncorroborated testimony of an accomplice (fear of govt coercion). 

3. What counts as corroboration is up for debate though. 

i. Does corroboration have to be by independent evidence? 

ii. Can you internally corroborate based on how evidence fits together? Like “interlocking declarations against interest” of codefendants?  

1. This is the problem w/ conspiracy 

2. Bourjaily says you don’t need independent evidence, the stmts themselves can prove conspiracy 

3. Some jurisdictions still require independent evidence though 

4. Who should find corroboration, judge or jury?
5. Many scholars think we should just get rid of hearsay rules and allow hearsay as long as it is corroborated. 

D. Truthfulness 

1. At common law atheists couldn’t testify b/c the oath was considered paramount 

2. What should we do about someone who does not understand the obligation to be truthful? 

i. Those who have been repeatedly convicted of perjury? Can they testify? 

ii. Same issue for children

E. Practical issues 
1. Direct examination 

i. How should you prep a witness to give narrative testimony? Ethical issue

ii. No leading questions 

iii. Have techniques for refreshing recollection. Witnesses can make notes to look at during trial but then you must give these to other side.  

iv. Lay opinion – only experts should give opinions. But this is fine line. 
2. Cross-examination  

i. Always think about the 4 ways to attack testimony: perception, memory, ambiguity and veracity. 
ii. Cross should be limited to scope of direct 

iii. Few limits on types of questions – you can lead, etc. 

iv. Ways to discredit witness: 

1. Attack credibility 

2. Bring in prior inconsistent stmts, prior bad acts, etc.  
